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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study L-4000 April 15, 1998

Memorandum 98-28

Health Care Decisions: Staff Draft Tentative Recommendation

Attached to this memorandum is the staff draft tentative

recommendation on Health Care Decisions for Incapacitated Adults. (The

staff recommends adding the last three words to the recommendation title in

response to a recurring need to explain the scope of the recommendation,

particularly to those who have just become aware of the study.) This draft

implements decisions made at the March meeting. Issues that were not

addressed at the last meeting are noted below and in staff notes in the draft.

The explanatory text and the conforming revisions have not been discussed at

previous meetings.

A number of exhibits are also attached to this memorandum:

Exhibit pp.

1. Disposition of the UHCDA in the Draft Statute..................... 1

2. Kate Christensen, M.D., Kaiser Permanente (March 23, 1998).......... 2

3. Harley Spitler (March 10, 1998).................................. 3

4. Harley Spitler (April [16], 1998) ................................. 9

5. Linda Daniels, M.D., J.D., Chair, Bioethics Committee, San Diego
County Medical Society (April 1, 1998) ........................ 15

SCHEDULE

There are only a limited number of issues that need to be resolved before

the draft tentative recommendation can be distributed for comment.

If the Commission completes its review of the draft at the April meeting,

and if we are close enough to final language, the staff can complete the

tentative recommendation and send it out in early May with a July 31 return

date. Comments would be considered at the September meeting — this would

provide nearly three months for review by interested persons and time for

the Commission to consider their comments at one or two meetings in the

fall. Ideally, we could have a final recommendation prepared in plenty of

time for introduction in the 1999 legislative session. If the Commission wants

to consider the tentative recommendation one more time before distributing
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it, this could be done at the June 4 meeting, but that would probably push the

time for consideration of comments back to the October meeting.

At the April meeting, we need to concentrate the discussion on new policy

implementations and some issues in other parts of the draft raised below and

in staff notes that remain from the March meeting. A number of technical

revisions have been made as a result of additional staff review and the

detailed comments provided by Harley Spitler (see generally Exhibit pp. 3-14).

PRELIMINARY PART

The draft preliminary part was distributed for the March meeting (attached

to the First Supplement to Memorandum 98-16). The staff has not had time to

flesh out this material as we would like, so the material in this draft still has

some gaps and rough spots. We have not received any comment on this

material, except from Harley Spitler (see Exhibit p. 9) and the staff has

adjusted the text in response to his comments.

STATUTORY MATERIAL

Revocation — §§ 4695-4698, at pp. 28-30

These basic rules on revocation have been redrafted to adopt the uniform

act approach, as decided at the March meeting.

Issues remain concerning the scope of the rule on revocation by

dissolution or annulment. The Commission directed the staff to give further

consideration to the existing rule in light of the uniform act. These rules

differ in that draft Section 4697 does not provide for revocation on legal

separation or filing for dissolution and it does  provide for revival on

remarriage. This is exactly the same structure existing for powers of attorney

generally (Prob. Code § 4154) and health care powers (Prob. Code § 4727(e)). It

is also the same as the rule applicable to wills under Probate Code Section

6122(a)-(b). And it is the rule applicable to statutory wills under Probate Code

Section 6227. The PERS statute (Gov't Code § 21492) does not revoke on legal

separation; it does not contain a revival rule. Only the federal absentee statute

in Probate Code Section 3722 revokes a power of attorney on legal separation,

and it goes even further and revokes on commencing  a proceeding for

dissolution, annulment, or legal separation; it does not provide for revival.
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The staff does not believe it is appropriate to revise only the rule

applicable to powers of attorney for health care, unless there is some

significant distinguishing policy reason that can be identified. We have not

found one. Perhaps those involved in drafting the UHCDA can assist in

explaining the difference in policy. (Note that Section 2-804 of the Uniform

Probate Code (1993) does not revoke testamentary dispositions on legal

separation and does revive on remarriage.) It may be argued that health care

powers are more personal, and should be revoked (or suspended?) if the

parties’ relationship has deteriorated to the extent that they have obtained a

legal separation. But others could argue that filing a petition also evidences a

breakdown that should revoke the health care power. The argument was

made, successfully in California, that only a final dissolution or annulment is

significant enough to revoke the power.

The staff recommends continuation of the existing revocation rule in draft

Section 4697 until the subject can be studied generally. The revival rule does

not seem particularly important in practice, but it does avoid invalidating

some instruments. In any event, it is existing law and that law was enacted

(except for the statutory will) on recommendation of the Commission. If it is

to be changed, the staff believes it would be best to consider all of the similar

sections together, and that should be a separate study. The same reasoning

applies to the more significant issue of revocation on legal separation. Our

aim should be to provide consistent rules unless there is a good reason to

depart from consistency. The draft rule in Section 4697 is consistent with

existing law and should not be changed simply to adopt the rule in Uniform

Health-Care Decisions Act 3(d).

If it turns out that the difference between the uniform act and the

California rule creates a problem some day when some form of uniformity

develops, then it would be appropriate to reconsider the issue. As of now,

there is no uniformity among the three states that have adopted the substance

of the UHCDA — New Mexico revokes on filing a petition and revives on

withdrawal or amendment of a petition for dissolution, etc.

Health care surrogates — §§ 4712, at pp. 40-42

Some issues are discussed in the Staff Note concerning the statutory

surrogate priority list, and other matters.
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Decisions for the “unbefriended” patient— §§ 4720-4725, at pp. 43-47

Additional revisions have been made in this procedure following the

March meeting, and several commentators have raised important issues

(discussed in Staff Notes) that need to be reviewed.

Statutory damages — § 4742, at pp. 52-53

The Staff Note considers the issue whether other remedies are adequate

and other issues with regard to this section. Serious consideration should be

given to the suggestion of Professors Larson and Eaton (1) that the patient

(and the patient’s estate) should not have to pay for health care provided  in

knowing violation or reckless disregard of an advance directive, and (2) that

the patient (and the patient’s estate) should be able to recover more than

nominal damages where a health care provider fails to provide treatment in

knowing violation or reckless disregard of an advance directive.

Petitioners — § 4765, at pp. 58-59

The Commission needs to be sure that the class of permissible petitioners

is correctly described and not overly inclusive. Harley Spitler has also raised a

question about whether this section imposes a priority. See Exhibit p. 12

(directed toward the similar existing section). It does not.

Request to forego resuscitative measures — §§ 4780-4786, at pp. 62-64

The draft statutes have carried this procedure forward without much

change. The DNR statute was enacted fairly recently and is self-contained.

Secretary of State’s registry system — §§ 4800-4805, at pp. 64-66

This procedure has not been discussed at any prior meeting. We will

attempt to get commentary from the Secretary of State’s office once a tentative

recommendation is approved.

Other Issues

There are other Staff Notes raising technical issues in the following

locations in the statutory material in part B of the draft:

§ 4653 ................ 14
§ 4660 ............. 17

§ 4665 ............. 19
§ 4701 ............. 39
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CONFORMING REVISIONS AND COMMENTS TO REPEALS

The conforming revisions portion of the draft tentative recommendation

includes conforming amendments in the Power of Attorney Law and other

parts of the Probate Code, Comments showing the disposition of repealed

sections in the Health and Safety Code and the Probate Code, and revisions

needed in existing Comments in the Power of Attorney Law.

The Commission has not reviewed most of this material. Comments to

repealers generally duplicate information in source Comments, so much of

the information is not new. Several earlier memorandums considered issues

involving parts of these conforming revisions, e.g., the Natural Death Act

(Health & Safety Code § 7185 et seq..), which was attached to Memorandum

97-41, the first staff draft.

At the meeting, the staff does not intend to go through this material in

any detail, but there are some issues raised in staff notes following two

sections:

Replacement of medical intervention procedure —  Health & Safety

Code § 1418.8, at pp. 71-73

Criminal penalties under Natural Death Act — Health & Safety Code

§ 7197, at p. 79

If anyone has concerns with any other parts of this material, you should raise

them at the meeting.

Harley Spitler raises a number of technical issues concerning disposition

of the Natural Death Act. See Exhibit pp. 10-11. Some matters relate to

drafting style (which we believe are settled issues), such as whether to put

definitions in separate sections or all in one section. Other matters are more

substantive, such as whether the phrase “terminal condition or permanent

unconscious condition” should be retained in the legislative findings in

Probate Code Section 4650. These terms were omitted because they act as a

limitation on the finding concerning patient autonomy. In the broader

context of the draft Health Care Decisions Law, these limitations are

inappropriate, although they make perfect sense in the Natural Death Act,

which applies only to patients in a terminal or permanent unconscious

condition. Without getting into the detail here, it should be noted that the
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Uniform Health-Care Decisions Act is intended to replace the type of statute

represented by the Natural Death Act. The history of the NDA and earlier

uniform acts (the two Uniform Rights of the Terminally Ill Acts) have been

presented in earlier memorandums and the Commission decided to replace

the NDA with a broad statute based on the Uniform Health-Care Decisions

Act. Thus, there is no place for continuing a declaration or directive under

the NDA in this scheme. The draft statute and the optional form completely

cover the subject matter of the NDA.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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Table Showing Location of UHCDA Provisions in Draft Statute

UHCDA Current Draft UHCDA Current Draft
1(1) ......................4605 5(g) ......................4750(c)
1(2) ......................4607(a) 5(h) ......................4714
1(3) ......................4609 5(i).......................see 4660
1(4) ......................4613 5(j).......................see 4712(d)
1(5) ......................4615

6(a) ......................1(6) ......................4617
1(7) ......................4619 6(b) ......................4686
1(8) ......................4621 6(c) ...................... Drabick
1(9) ......................4623

7(a) ......................47301(10) ....................56
1(11) ....................4625 7(b) ......................4731
1(12) ....................4627 7(c) ......................4732
1(13) ....................4629 7(d) ......................4733
1(14) ....................4631 7(e) ......................4734
1(15) ....................74 7(f).......................4735
1(16) ....................4637 7(g) ......................4736
1(17) ....................4639 7(h) ......................4675

2(a) ......................4670 8...........................4676
2(b) snt. 1 ............4671(a), 4684(a)

9(a) ......................47402(b) snt. 2 ............4627, 4680(b)
2(b) snt. 3 ............4671(a) 9(b) ......................4741
2(b) snt. 4 ............see 4660

10(a) ....................4742(a)2(c) ......................4683
2(d) ......................4658 10(b) ....................4742(b)
2(e) ......................4685

11(a) ....................4651(b)(1)2(f).......................4750(b)
2(g) ......................4672 11(b) ....................4657
2(h) ......................4674

12.........................4661
3(a) ......................4695(a)

13(a) ....................4655(a)3(b) ......................4695(b)
3(c) ......................4696 13(b) ....................4656
3(d) ......................see 4697 13(c) ....................4653
3(e) ......................4698 13(d) ....................4654

4 intro ¶ ...............4700
13(e) ....................see 4652(a)
13(f).....................no

4 form..................4701
14.........................see 4750 ƒƒ

5(a) ......................4710
15.........................2(b)5(b) ......................4711

5(c) ......................see 4712(a)-(c) 16.........................4601
5(d) ......................see 4712(d) 17.........................11
5(e) ......................see 4712(b)(1) 18.........................3, 4665 ƒƒ
5(f).......................4713

EX 1



1KTC001,3/24/98 10:21 PM -0500,Re: Health Care Decisions

From: KTC001 <KTC001@aol.com>
Date: Tue, 24 Mar 1998 22:21:38 EST
To: sulrich@clrc.ca.gov
Subject: Re: Health Care Decisions

I have been following the California Law Revision Commission's work on
recommendations for revisions to the Health Care Decisions law.  As the
Director of the Regional Ethics Office of TPMG, I have also  shared your draft
recommendations with the chairs of our hospital ethics committees in Northern
California.  We want to applaud the work of the Commission in recommending
some much-needed changes in the law, which should make the forms more
accessible and less intimidating to our patients.  

However, I question the need to include a specific instruction on
nutrition/hydration in Part 2.  

1)  For the purpose of ensuring awareness, this issue is already raised under
Agent's Authority;  

2)  This decision at the end of life can be tricky.  Many times continuing
nutrition/hydration leads directly to patient harm, through increased
secretions, aspiration and pneumonia, edema, nausea, and more.  Asking
patients to make this decision in a binding manner ahead of time, without full
knowledge of the possible impact on their well-being, is not doing them a
service.  Giving this decision it's own instruction unnecessarily emphasizes
nutrition/hydration over other technical decisions, such as dialysis or the
use of vasopressors, and will surely lead many patients to indicate an
inappropriate binding decision.

3)  If the patient has a particular issue with nutrition/hydration, they can
write it in, just as Jehovah's Witness patients would for refusal of blood and
blood products;

I am looking forward to further drafts and the conclusion of your work this
fall.

Sincerely,

Kate Christensen, MD FACP
Kaiser Permanente
200 Muir Rd
Martinez, CA 94553
(925) 372-1259
ktc001@aol.com  

1Printed for Stan Ulrich <sulrich@clrc.ca.gov>




























